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UNITED STATES COURT OP APPEALS 
FOR THE SECOND CIRCUIT 


UNITED STATES OP AMERICA, 

Appellee, 

•against* 

JAMES GIACALONB, 

appellant. 


Docket 74-1116 


BRIEF FOR DEFENDANT-APPELLANT 

STATEMENT * 

This is an appeal by Janem Giacalone from a judgment 
of conviction, after a jury trial, before Eon. Albert W. 
Coffrin in the Eastern District of New York. 

Defendant-Appellant was convicted of the crime of 
conspiracy (Title 18, U.S. Code Sec. 371) in that he and 
others conspired to pass counterfeit money in violation 
of Title 18, U«S. Code Sec. 371. The original indictment 
in addition to the conspiracy count, contained nine 
substantive counts in %rtiich all of seven named, indicted 
conspirators, were indicted either jointly or severally. 
Eight of the substantive counts charged offenses involving 
counterfeit money. One count charged one of the indicted 
conspirators (not the appellant) with assaulting federal 
officers with a pistol. The appellant himself, in addition 
to conspiracy, was charged with three separate substantive 
cri|Ms. 
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Imadlately prior to the trial of the indictnent, 

all of the six other defendants, including a defendant 

j 

nunod Philip Stein, pleaded guilty to various counts 
* of the indictment and the trial which proceeded against 

the appellant i«as severed as to all of the defendants 

' • • 

who pleaded guil^. 

conclusion of the govemaient*s case, the 
governeent moved to dismiss count number 5 of the 
indictment charging the appellant with the substantive 
of possession of counterfeit money. The appellant 
objected to the dismissal on the ground that the procedure 
of the government in moving to dis8d.ss deprivcxl him of 
I * fair trial. Upon the subsiission of the case to the 

jury and following their deliberations they acquitted 
hppoiihnt of the r em a ining two substantive charges 
and found the appellant guilty of only that count of 
the indictment which charged him with the crime of 
conspiracy, to count number 10 (A«27-28). 

On January 23, 1974, Judge Coffrin sentenced the 
to « term of imprisonment for three years. 

ISSUbS AND QUESTIONS INVOLVED 
1. May the government in an opening statement 
to a jury, describe a crime coonitted by the appellant 
^ on separate dates, which encompassed the dates in wliich 

appellant was charged with conspiracy to commit the 
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of the count cherglny the appellant with possession of 
counterfeit money on January 4, 1972, that this Philip 
^tBin sold counterfeit money to secret service agents 

. ; January 6 and 14, 1972, and that he got it frosi the 

appellant (A-3-4). 

He further stated in his opening that he would 
call a *• person •• obviously meaning Philip stein, who 
! participated in the conspiracy and who would describe 

I how he sold counterfeit money in January that he acquired 

j from the appellant (A-5). 

( 

j In the trial, testimony was adduced that a secret 

I service undercover agent made a buy from Philip stein on 

j| January 14, 1972, who was then arrested. (A-6 - A-8). 

j ^ At a sidebar conference, counsel for the appellant 

I asked for an assurance from the prosecutor that Philip 

Stein would be called as a witness. In stating his reasons 
for asking for that assurance, counsel made clear that 
I he ufould withdraw his objection made to the introduction 

of the notes allegedly bought by the agent from stein. 

The Government gave counsel that assurance (Ab-lO) 

The notes and the carton in which the notes were purchased 
from stein on January 14, 1972, were described to the 
jury by the undercover agent (A*ll - 12) . 

The two substantive counts wherein the appellant 
was acquitted by the jury related to an undercover buy 
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■ad« by tti« oaderoover agmt in Octobar 1971 frcn 

ona Julio Vala. Tha proaaoutor navar offarad Vala as a 
witaass avaa though Vhla* too^ had plaadad guilty bafora 
trial. Tha avidanca connacting tha appellant to these 
two buys was nainly cireunstantial rather than direct. 

Tha nain evidanoa against tha appaliant on the 
conspiracy count casM froa an acconplice named Art Romell 
or Ruammelay who was not indicted and %#ho testified in 
detail to an operation %rhara ha, tha appellant and others 
sat up a counterfeit printing operation. This witness was 
arrested in June, 1972, at a time subsequent to the return 
of the indictment in the case at bar. Ue was charged with 
counterfeiting in tha Southern District, pleaded guilty 
and thereafter became a government informer. This person, 
too, was mentioned in tha ope n ing statesMut as one who 
would give avideMa against tha appellant. Ua was sub- 
jsoted to a lengthy cross esam^nation about his past 
eriminal record, his past criminal proclivities and 
activities and his motives for testifying. A great deal 
of tha defense suamation attacked tha testimony of the 
witness as to its credibility. 

At tha close of tha govamment's case, tha 
prosecutor moved for tha dismissal of the count of 
tha indictment %fhich charged the appellant with passing 
oountarfait money to Philip stain on January 4, 1972. 
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Th« notion was granted and the count was disaissad over 
the objections o£ defense counsel. Prior to the dismissal, 
the prosecutor stated that he decided not to call stein 
as a witness (A-13 - la). 

trial judge hinself expressed concern in 
to treat this natter as did the prosecutor. During 
the ensuing conversations asKingst the courts prosecutor 
and counsel f the defe n da n t continued to voice objections 
as to what had occurred (A16-26) . 

Following the close of the government*s case, after 
naking notions to dismiss the remaining counts, the appellant 
rested. 

On the day of sentence, a BK>tion to vacate the 
verdict on the ground that the failure of the government 
to offer proof in connection with Philip Stein prejudiced 
the defendant as to tlie remaining counts against him. 

This motion was denied. (A-29 - A-34) 

THE STATUTE OR RULE INVOLVED 
Rule 48(a) of the Rules of Federal Procedure, which 
deal with motions to dismiss an indictment, reads as 
follows! 

••By attorney for tlie Government. 

The attorney general or the United States 
attorney may by leave of tlie court file a 
an indictment, information or 
complaint and the prosecution shall tliereupon 
terminate . Suffh » mjm 


deffinrianf >• * (Emphasis ours.) 
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Pgmx-QMB 

[ TUE ACTION OF THE GOVERNMENT IN UISMISEIIM; A 

SUBSTANTIVE COUNT OF THE INDICTMENT IN THE 
I V POSTURE OF THE CASE AT BAR DEPRIEVED THE 

1 AfPfiyAMX Qf h fAIR XBtAti 

I 

The only possible arguments that the governisent 
can make in opposition to this point are the very 
arguments made by tlie government at the time the 
appellant moved in the trial court to set aside tlie ;|ury*s 
verdict - that is (a) the government is entitled to make 
the determination not to present evidence against a 
defendant, and (b) that the appellant ought not complain 
since such a dismissal ** benefits the defendant** and 
**does not prejudice him in any way when counts are 
dismissed against him** (sentencing minutes, Jan. 23, 

1974, p. 9, A- 34). 

At first blush, it would appear that the persuasive 
logic of the government should prevail, since one who 
reaps a benefit by a dismissal of a count of an indictment 
(parenthetically - a count which calls for a 15 year 
sentence) ought not to be heard to complain. Out of context 
we would be forced to agree that this logic should be 
dispositive of the issue raised on this appeal. Such an 
argument however, calls for closer scrutiny in the posture 
of • the case at bar. 
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Let U8f therefore » submit to this honorable court 
the following indisputable facts that appear in the 
f trial record which ought to overcoM argument of tiie govern- 

ment and dOBonstrate that tliis appellant did indeed suffer 
grave prejudice by the tactics of the government. 

1. The prosecutor in his opening told the jury 

\ ' that the government tfould show that the appellant conspired 

with several persons, including one Philip Stein. 

2. The prosecutor further stated to the jury that 
he would show, in support of the count of the indsctaaent 
charging appellant with possession of counterfeit money 
on a certain date, that this Philip Stein sold counterfeit 
money to secret service agents and that he, Stein, got 
it from appellant. 

3. The prosecutor further stated that he would 
call a **per8on,** obviously meaning Stein, who participated 
in the conspiracy and vfho would describe how he sold 
counterfeit money in January, 1972 to an agent which he 
acquired from the appellant. (The t%«o substantive counts 
of tdiich the appellamt was acquitted concerned trans- 
actions which took place on October 8, 1971.) 

4. Evidence was adduced during the government’s 
case by direct examination of a secret service agent 
that the agent made a buy of counterfeit money from 
Stein on January 14th, 1972 (A6-8). 
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5. At a sidebar conference# the prosecutor 
assured defense counsel that the eoney seized frosi Stein 
would be connected to the appellant through the testinony 
of Stein who %iK>uld ** testify that he got the noney frosi 
Giacalone.** (A-10) 

6. Following such colloquy# those notes obtained 
frosi Stein were marked for identification (A»ll)« The 
undercover agent testified that the notes marked for 
identification were the notes seized from Stein (A* 11). 

7. An attempt was made to show those notes to 
the jury which was objected to by defense counsel (A*12). 

8. The government's sntion to dismiss tlie "Stein 
count* * was granted over the objections of the appellant. 

Such are the undisputed facts. 

Before turning to the main aurgument of "prejudice#" 
perhaps it is best that %re attempt to put to rest the 
government's argument that the government had the right 
to move to dismiss the "Stein count." Such an argument 
runs head on with Rule 48(a) that the government may not 
dismiss during the trial without the appellant's consent. 


U.S. V. Boiardo . 408 F2d 112. Herein# the appellant did 
not consent ! indeed# he objected to the dismissal and tlie 
motion to dismiss was granted over his objections. 


Now# to be perfectly candid# vie would be willing 
to concede that such an irregular procedure# albeit contrary 

9 






to Rula 48(a) might be considered harmless as to appellant, 
ia spite of his timely objection, if that were all there 
was to It. This might even be so if the prosecutor opened 
^ snd sii^ly read the ** Stein count** without 

going into what evidence he claimed he would adduce to 
support it. 

However, the record shows that the jury was told 
in an opening of the appellant *e guilt, vis-a-vis his 
transaction with Stein, that the money seized from stein 
was part of the same lot used in the money possessed by 
the appellant in the October transactions and in furtherance 
of the conspiracy. The jury actually saw this money although 
it was not received in evidence. 

That the case was bitterly contested is evident 
tron th. rMord. Th. uin thrust of tlM dafwin ms to 
show thst one inforsur csll«l by th. soveriusent ms s 
liar snd that because of hts perjury, there ms reasonable 
doubt as to appellant's guilt. Ha subset that the prosecutor 
recognizing such strategy, decid«l not to call the second 
informr, stain though readily available lest cross 
examination show that he, too, was a liar. Additionally 
defense counsel had likewise bean assured that he vx,uld 
testify. Surely, defense counsel prepared his defense 
accordingly, to the prejudice of the defendant. 

Obviously, the verdict of the jury in scgultting 
the appellant of two substantive counts and finding him 
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) guilty of conspiracy «#as a conprontise verdict. Noone 

can say what weight the jury gave to this happening in 
1 their deliberations, if they gave it any %#eight at all. 

That it was there before then may have persuaded soiae 
of the jurors who «#ere otherwise disposed to vote for 
acquittal to be convinced by others of the appellant's 
\ guilt. 

We would also respectfully point out that this 

I 

argument that the Stein count ought not to be disisissed 
ii nd that the government should have adduced proof in 
support of that count and permitted cross e x ami na tion of 
a government informer is not an afterthought sort of 
, argument raised for the first time on this appeal. The 

objection was vigorously made on the trial at the ti m e 
the government moved for the dismissal of the count. The 
appellant claimed prejudice then and claiios it now. 

One more thing ought to be said. Cotmsel for the 
government tried this case in the finest traditions of 
advocacy. We do believe and urge, hot#ever, ttiat he made 
an error which seriously affected the appellant's right 
to a fair trial. It is inmaterial, therefore, if the 
error %ms committed maliciously or innocently i the effect 
on the appellant was the same. The jury convicted him of 
a conspiracy after hearing iaq)roper evidence and argument 

% 

that he was involved in a counterfeiting transaction at a 
* time during the existence of the alleged conspiracy. 
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CONCLUSION 
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THE JUDGMENT OP CONVICTION SHOULD BE REVERSED 
AND A NEW TRIAL ORDERED. 

Respectfully submitted. 


Albert E. Silbowitz 
Attorney for Appellant 



STATE OF MtW YORK ) 


COUNTY OF hiCHMUNO » 


ROBERT BAILEY, hetng duly sworn, deposes and says, that deportent it not a party 
to the action, is over 18 years of age and resides at 286 Richmond Avenue, Staten Island, 
N.Y. 10302. That on the^'^day of . 1 97dlj^eponent served the 


within 


1302. Tha 


upon^j.J. f! 


attorney(s) for 


in this action 


\^kLy>^- AX 


IST^j^epom 


the address designated by said attorney(s) for that purpose by depositing 3 true copies o* 
same enclosed in a postpaid properly addressed wrapper, in an official depository under 

f 

the exclusive care and custody of the United States post office department within the 
State of New York. 


Sworn to before me, this 





WILLIAM BAILEYJ/ 

Notary Public, State of New York 
No. 43 0132945 
Qualified in Richmond County 
Commission Expires March 30, 1976 




ROBERT BAILEY 


